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Dear Mr Langeveldt,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 24 

OF 1956 (“the Act”): R H J LANGEVELDT (“complainant”) v MOTOR INDUSTRY 

PROVIDENT FUND (“first respondent”); MOTOR INDUSTRY FUND 

ADMINISTRATORS (PTY) LTD (“second respondent”) PRIMA MAXIPREST TYRES 

(PTY) LTD (“third respondent”) AND GREEN DEAL CC T/A SUPA QUICK (“fourth 

respondent”)  

 

[1]  INTRODUCTION  

 

1.1 The complaint concerns the alleged failure by the third and fourth 

respondents to advise the complainant of the options that were available 

to him when his membership of the Prima Bande Fund was terminated in 

2006 subsequent to the sale of the Oudtshoorn branch of the third 

respondent to the fourth respondent and to register him as a member of 

the first respondent.   

         

1.2 The complaint was received by this Tribunal on 13 March 2009. A letter 

acknowledging receipt thereof was sent to the complainant on                    
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3 April 2009. On the same date, the complaint was dispatched to the 

respondents giving them until 5 May 2009 to file their responses to the 

complaint. A response on behalf of the first respondent was received from 

the second respondent on 15 April 2009. A reply to the first respondent’s 

response was received from the complainant on 13 May 2009. The 

second respondent’s response to the complainant’s reply was received on 

1 June 2009. A reply to this response was received from the complainant 

on 17 July 2009. The third respondent’s response dated 8 March 2010, 

which was directed to the complainant was also received by this Tribunal. 

The complainant’s reply to the third respondent’s response was received 

from the complainant on 31 October 2011. A response from the fourth 

respondent was received on 5 May 2009. A reply to this response was 

received from the complainant on 15 June 2009. No further submissions 

were received from the parties. 

 

1.3 The matter was referred to conciliation on 14 October 2009 in order to 

afford the parties an opportunity to resolve the complaint. However, there 

was no resolution to the complaint, and the matter was referred to 

adjudication. The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the third respondent (who had three 

branches at the time), in its Oudtshoorn branch, from March 2001. The 

third respondent was a participating employer in the first respondent and 

paid provident fund contributions to the first respondent on behalf of its 

employees. It appears that the complainant and three other employees of 

the third respondent applied for and were granted an exemption from 

belonging to the first respondent. Thus, by virtue of the above exemption 

and his employment with the third respondent, the complainant became a 

member of the Prima Bande Pension Fund (“Prima Bande Fund”) with 
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effect from 2001. The rest of the third respondent’s employees were 

members of the first respondent. As with the first respondent, in addition to 

retirement savings, Prima Bande Fund offered its members (including the 

complainant) risk benefits which included the disability benefit.  

.  

2.2 Due to the Oudtshoorn branch not being profitable, with effect from      

March 2006, the third respondent sold it to the fourth respondent in terms 

of section 197 of the Labour Relations Act. The above was communicated 

by the third respondent to its employees including the complainant on        

6 February 2006. The employees were also informed that as a result of 

the above sale, all the employees of the third respondent who are 

members of the Prima Bande Fund would no longer be eligible to become 

members of the Prima Bande Fund, and that the appropriate options 

available to them with regards to their future fund membership and 

benefits in the Prima Bande Fund will be discussed with the affected 

employees. The complainant was one of the affected employees. 

 

2.3 As a result of the sale of the Oudtshoorn branch of the third respondent to 

the fourth respondent, all the employees of the third respondent, including 

the complainant, were transferred to the fourth respondent in terms of 

section 197 of the Labour Relations Act, 66 of 1995. Employees who were 

members of the first respondent retained their membership of the first 

respondent by virtue of their employment with the fourth respondent, who 

continued to make provident fund contributions to the first respondent on 

their behalves. The complainant’s membership of the Prima Bande fund 

was terminated and he subsequently withdrew his benefit in the Prima 

Bande Fund. By virtue of his employment with the fourth respondent, the 

fourth respondent contributed on his behalf to a retirement annuity fund, 

which when compared to the first respondent, only offered retirement 

savings without the risk benefits inclusive of disability benefit.  

 



 

 

4 

 [3] COMPLAINT 

 

3.1 The complainant states that he commenced employment with the third 

respondent on 19 March 2001. He confirms paragraphs 2.1 to 2.3 of the 

background facts as outlined in above.  

 

 3.2 The complainant states that he is aggrieved by the failure of the third and 

fourth respondents to advise him of the options that were available to him 

when his membership of the Prima Bande fund was terminated in 2006 

following the sale of the Oudtshoorn branch of the third respondent to the 

fourth respondent and to subsequently register him as a member of the 

first respondent. The complainant submits that both the third and the 

fourth respondents failed in their respective duties towards him as an 

employee in the following manner: 

 

Third respondent’s duty towards the complainant and its failure to perform this 

duty   

 

3.3 On 1 March 2006, the Oudtshoorn branch of the third respondent was sold 

to the fourth respondent in terms of section 197 of the Labour Relations 

Act, 66 of 1995. The conditions of the complainant’s employment 

remained the same save for his membership of a pension or provident 

fund, which was to be discussed with him by the third respondent. The 

third respondent undertook to advise him of the options that available to 

him at the time as he was no longer eligible to become a member of the 

Prima Bande Fund. The complainant states that this discussion never took 

place between him and the third respondent. Therefore, he claims that 

based on the above, the third respondent failed in its duty as the employer 

to advise him of the options that were available to him when his 

membership of the Prima Bande Fund was terminated in 2006.   
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Fourth respondent’s duty towards the complainant and its failure to perform this 

duty 

 

3.4 The complainant states that as a result of the sale of the Oudtshoorn 

branch of the third respondent to the fourth respndent, his membership of 

the Prima Bande Fund terminated and his exemption from belonging to 

the first respondent also fell away. He was therefore eligible to become a 

member of the first respondent, which membership was compulsory to all 

the employees in the motor industry. However, he submits that the fourth 

respondent failed to register him as a member of the first respondent; 

instead, it made contributions on his behalf to a retirement annuity fund. 

The complainant states that this retirement annuity fund did not offer risk 

benefits that were offered by the first respondent and the Prima Bande 

Fund.  

 

The first respondent’s obligation to pay a disability benefit to the complainant. 

 

3.5 The complainant states that the fact that no provident fund contributions 

had been received on his behalf by the first respondent does not and 

cannot result in an automatic exemption from benefits that should be 

equitably available to all employees within the motor industry. 

 

Loss suffered by the complainant as a result of the respondents’ failure to 

perform their respective duties as outlined above. 

 

3.6 With regards to his claim against the third respondent, the complainant 

states that on 13 February 2009 he was declared permanently unfit to 

continue with his duties. However, as a result of the third respondent’s 

failure to advise him of the options that were available to him (when his 

membership of the Prima Bande Fund was terminated as a result of the 

sale of the  Oudtshoorn branch at which he was employed to the fourth 
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respondent), i.e. to transfer his benefit from the Prima Bande Fund to the 

first respondent (which offered its members all the risk benefits including 

the disability benefits), he suffered loss of not being covered for a disability 

benefit by the first respondent, which would have entitled him to a 

disability benefit when he was declared permanently unfit to continue with 

his duties during February 2009.  

 

3.7 As for the fourth respondent, the complainant claims that as a result of its 

failure to perform its duty as an employer to register him as a member of 

the first respondent subsequent to its purchase of the Oudtshoorn branch 

of the third respondent in terms of section 197 of the Act and the 

subsequent termination of his membership of the Prima Bande and by 

contributing to a retirement annuity fund, which offers no risk benefits, he 

also suffered loss of not being covered for a disability benefit by the first 

respondent, which would have entitled him to a disability benefit when he 

was declared permanently unfit to continue with his duties during February 

2009.  

 

3.8 With regards to the loss suffered by the complainant as a result of the first 

respondent’s failure to ensure his membership of the fund, he claims that 

he suffered loss because the first respondent did not pay him a disability 

benefit when he was declared permanently unfit to continue with his duties 

during February 2009.  

 

3.9 Therefore, the complainant claims that the respondents failed in their 

respective duties as outlined above. He thus, requests this Tribunal’s 

assistance in this regard. 

 [4] RESPONSES AND REPLIES THERETO 

 

First respondent’s response 

 



 

 

7 

4.1 This Tribunal received a response from the second respondent on behalf 

of the first respondent. It confirms that the complainant elected to apply for 

and was subsequently granted an exemption from belonging to the Motor 

Industrial funds and from the Motor Industry Bargaining Council in favour 

of another fund which is not named. The second respondent confirms that 

no contributions were received on behalf of the complainant by the first 

respondent. He was therefore not a member of the first respondent at the 

time of his alleged disability, which excludes him from any benefits. 

 

4.2 The second respondent concludes by advising the complainant to contact 

the administrators of his retirement annuity fund, which he confirmed to be  

a member of, in order to enquire about the risk cover in that fund.  

 

Complainant’s reply to the first respondent’s response 

 

4.3 The complainant submits that the application for exemption was made by 

the third respondent and granted on the basis that the Prima Bande Fund 

provided by the third respondent and to which he contributed, provided 

equal benefits as provided for in the motor industry and/ or the first 

respondent. He states that the first respondent’s advise to him to contact 

the administrator of the retirement annuity fund of which he is a member 

about the risk benefits is a blatant attempt to avoid the duty that existed to 

ensure that all employees in the motor industry are equitably covered in 

terms of the provision within the motor industry in respect of provident 

fund benefits. The fact that no provident fund contributions had been 

received for him does not result in an automatic exemption from benefits 

that should be equitably available to all employees within the motor 

industry. 

 

First respondent’s response to the complainant’s reply above 
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4.4 The second respondent submits that the rules of the motor industrial funds 

do not provide for payment of benefits to non-contributing members as in 

the complainant’s case. 

 

Third respondent’s response   

 

4.5 The third respondent submits that the undertaking he made to the 

complainant to discuss his future membership of the provident fund was 

honored by providing the complainant with all the appropriate options that 

were available to him at the time of sale of his business which are as 

follows: to have the value of his fund credit paid to him in cash; to have his 

benefit transferred to the first respondent and to have the broker transfer 

his benefit to a living annuity. The third respondent submitted that the 

complainant opted to have his benefit paid out to him in cash. Therefore, 

the third respondent submitted that it has exercised its duties towards the 

complainant. 

 

Complainant’s reply to the above response 

 

4.6 The complainant denies that he was ever informed by the third respondent 

about the options that were available to him during the sale of its business 

to the fourth respondent in 2006, as claimed by it in the above response. 

 

Fourth respondent’s response 

 

4.7 The fourth respondent states that it was conveyed to him that the 

complainant was exempted from compulsory membership of the first 

respondent and it should therefore, contribute towards a retirement 

annuity and a medical aid on his behalf. Under such understanding, when 

it took over the business from the third respondent it paid R640.00 per 

month to Momentum Life on behalf of the complainant and R1 839.00 for 
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his medical aid. It states further that on a basic salary of R4 560.00 one 

will note that the annuity premium reflects an amount higher than the 

contributions to the first respondent. 

 

4.8 The fourth respondent submits that subsequent to the sale of the business 

of the third respondent to it, the complainant’s benefit in the Prima Bande 

Fund should have been transferred to the first respondent and the onus 

was on the complainant to have done so. The complainant was well aware 

of the fourth respondent’s contributions on his behalf to a retirement 

annuity fund, which only he, would benefit. Further, since the complainant 

was also aware that the benefits of the retirement annuity fund to which it 

was contributing on his behalf was not equal to the benefit he enjoyed in 

the Prima Bande Fund and the first respondent, he should have secured 

his membership in the first respondent as he was also aware of the 

compulsory membership in the first respondent.    

 

4.9 The fourth respondent submits that since 2006, there has been a blank 

space next to the complainant’s name on the statement forwarded to it by 

the second respondent and none of the second respondent’s employees 

ever questioned the matter. The fourth respondent states that it started 

paying contributions to the first respondent in April 2008 however, the 

complainant did not enter into any discussion with it as the owner of the 

new business and his new employer. 

 

4.10 Since the discussion between the complainant and the third respondent 

did not take place in 2006 as alleged, the fourth respondent wants to know 

why the complainant did not arrange a discussion with it as it was under 

the impression that he had been exempted from contributing to the first 

respondent. 

 

Complainant’s reply to the fourth respondent’s response  
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4.11 The complainant submits that to the best of his knowledge, no 

contributions were paid to Momentum Life on his behalf by the fourth 

respondent. An amount was paid on his salary, which was a partial 

contribution to his Sanlam retirement annuity fund. The complainant states 

that he personally paid the full monthly contribution over to Sanlam 

retirement annuity fund. He re-iterates his submission that the benefit from 

the retirement annuity fund was less than the benefits in the Prima Bande 

Fund or to the benefit provided by the first respondent.   

 

4.12 The complainant maintains that the exemption that was granted to him 

from belonging to the first respondent expired when the business of the 

third respondent was sold to the fourth respondent in 2006. Thus, as a 

result of the expiry of his exemption, a duty lay with the fourth respondent 

to register him and ensure his membership in the first respondent. The 

retirement annuity fund to which the fourth respondent contributed on his 

behalf does not provide the same benefit as those provided by the Prima 

Bande Fund and the first respondent. 

 

4.13 His reliance to the fourth respondent to provide him with the best benefits 

was also influence by his limited knowledge at the time in respect of the 

requirements of the motor industry funds with regards to compulsory 

membership of the fund. 

 

4.14 The complainant concludes by submitting that the fact that he did not 

enter into a discussion with the fourth respondent does not detract from 

the duty it had as an employer to ensure his membership in the first 

respondent.        

 

[5] DETERMINATION AND REASONS THEREFOR  
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Introduction  

 

5.1 The essence of the complaint is that the third and fourth respondents have 

failed in their respective duties as employers to advise the complainant of 

the options that were available to him following the sale of the business of 

the third respondent to the fourth respondent and the subsequent 

termination of his membership of the Prima Bande fund and to register him 

as a member of the first respondent, which membership would have 

entitled him to payment of a disability benefit when he was declared 

permanently unfit to perform his duties during February 2009.  

 

5.2 It is common cause that the complainant was not a member of the first 

respondent while he was employed by both the third and fourth 

respondents. The first respondent had no obligation in respect of the 

complainant. It follows that the complainant was not entitled to a disability 

benefit from the first respondent. Therefore, the issue to be determined is 

whether or not the third and fourth respondents failed in their fiduciary 

duties in respect of the complainant as outlined above.  

 

5.3 With regard to the duties of the third and fourth respondents to its 

employees, it is trite law that the employer at the very least owes a duty of 

good faith to its employees (see H v Otis (South Africa) Pension Fund and 

Another [2002] 3 BPLR 3152 (PFA) at paragraph 32; Imperial Group 

Pension Trust Ltd v Imperial Tobacco Ltd [1991] 2 All ER 597 (Ch) at 

604g- 606j)). The failure to perform this duty by the employer constitutes 

negligence on the part of the employer. 

 

5.4 The third and fourth respondents’ failure to perform their respective duties 

towards the complainant can be summarised as follows: 

 

Failure on the part of the third respondent 
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5.5 The complainant contended that the third respondent failed to advise him 

of the options that were available to him when his membership of the Prima 

Bande Fund was terminated following the sale of its Oudtshoorn branch at 

which he was employed to the fourth respondent, which resulted in him 

acting to his financial detriment by withdrawing his benefit in the Prima 

Bande Fund in cash instead of transferring it to the first respondent and 

secure his membership in the fund.  As a result of the third respondent’s 

failure as outlined above, the complainant was not entitled to a disability 

benefit from the first respondent when he was declared permanently 

incapable of performing his duties in February 2009 because he was not a 

member of the first respondent.  

 

5.6 On the other hand, the third respondent submitted that the undertaking he 

made to the complainant to discuss his future membership of the provident 

fund was honoured by providing the complainant, and other affected 

members of his staff, with the appropriate options that were available to 

them at the time of the sale of its Oudtshoorn branch to the fourth 

respondent and the subsequent termination of their membership of the 

Prima Bande fund. The third respondent confirmed that the complainant 

was fully advised of the options that were available to him during the above 

period. Amongst the options that were available to the complainant, he 

opted to have his benefit paid out in cash.  

 

5.7 Section 197 of the Labour Relations Act, dealing with the transfer of the 

businesses in respect of the employees’ rights and employer obligations 

provides that where a business is transferred from an old employer to a 

new employer, the new employer is automatically substituted in the place 

of the old employer in respect of all contracts of employment in existence 

immediately prior the transfer. Put differently, the person to whom the 

business is transferred replaces the employer in terms of those contracts 
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and assumes all obligations and acquires all the rights of the previous 

employer. 

 

5.8 In the present matter, the evidence indicates that the Oudtshoorn branch of 

the business of the third respondent was sold to the fourth respondent as a 

going concern in terms of section 197 of the Labour Relations Act. 

Therefore, in light of the provisions of section 197 of the Labour Relations 

Act as outlined above, all the employment rights and obligations of the old 

employer pass over automatically to the new employer. Applied to the 

present matter, all the rights and obligations of the third respondent pass 

over automatically to the fourth respondent.  

 

5.9 This Tribunal cannot grant the relief in favour of the complainant in light of 

the provisions of section 197 of the Labour Relations Act as shown above 

because by virtue of the sale of the business of the third respondent to the 

fourth respondent in terms of section 197 of the Labour Relations Act, the 

duty of the third respondent towards the complainant with regards to 

ensuring his membership of the first respondent subsequent to the sale of 

its business to the  fourth respondent automatically passed over to the 

fourth respondent.           

     

5.5 However, comprehensive investigation conducted by the investigator of 

this complaint revealed that the fourth respondent is no longer in 

existence. This fact was confirmed by the third respondent, who advised 

that the fourth respondent gave up the business long time and the 

business was taken over by the new owner, whose further details and 

information are unknown to him. Further, the new owner of the business 

informed the investigator of this complaint that the business of the fourth 

respondent closed down during 2010. He confirmed that he subsequently 

took over the business but not in terms of section 197 of the Labour 

Relations Act.  
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5.6 Therefore, in light of the above, it cannot be said that the duty of the fourth 

respondent towards the complainant with regards to ensuring his 

membership of the first respondent automatically passed over to the new 

owner.           

 

[6] ORDER 

 

1. In the result, the complaint cannot succeed and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 2nd DAY OF  JANUARY 2013 

 

          

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 
 

Section 30M filing: Magistrate’s Court 

No legal representation  

 

 

 


